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Dear Peter,

RE: Keeping the Bailiffs on the spot

In the Sutton Borough CAB we were able to devote a part time volunteer resource to oversee bailiff activities within our advice domain. This volunteer gathered together a lot of information that included items such as details of the local authority’s enforcement agency contract specification, the Traffic for London parking enforcement rules and the various levy charges that applied to each distress scenario within London and/or England.

Being in the fortunate position of having a telephone triage system it was a fairly simple task to monitor clients bailiff problems. Between September 2007 and 2008 just less than 1% of client contacts were identified as being bailiff related. Although the numbers are small in relative terms they have major relevance to those who get the “knock”.

Two common issues surfaced with council tax debt. The first issue was that two of the four enforcement agencies being used by the Council agencies were threatening to bring the police along with a locksmith to gain entry to carry out the removal of goods on their removal of goods notice – often without any levy having been applied. The second one was that one of the enforcement agencies had developed the practice of charging debtors an administration fee if they defaulted on an agreed council tax debt repayment plan that was not within the list of fees and charges sanctioned by Parliament. 
Bailiffs claiming police support to remove goods
Following written confirmation from a senior member of the Borough Commander’s team that no permission had been given to any enforcement agency to invoke the use of police resources when there is no breach or threat of a breach of the peace we wrote to the two enforcement agencies that were using this threat on their removal of goods notices.

One of the companies involved responded very quickly and stated that they would amend their documentation in line with our suggestions of removing the statement or amending to include when the police can be called in to enforce the stated actions. 
We still await a response from the second company involved who told us back in January 2008 that their bailiffs had been using some old documentation and had been reprimanded for doing so. In November we obtained evidence that the old forms were still being used by their enforcement agents operating in the London Borough of Sutton.
A complaint to the ACEA about the nil response by the second agency is currently on hold to allow the council to complete its review of enforcement agency practices, see below
Illegal fees

Prior starting any action we were able to secure the resources of the Public Law Project who were able to confirm that our issues were relevant, not within the law and that any third party agency working for a local authority was subject to the same public law that applied to Governmental institutions.

A strategy with the Public Law Project was developed that has given the residents of this borough a positive outcome. One element that we made sure we maintained was keeping our colleagues within the Council Tax Revenues Team aware of our actions and why we were taking these actions.

We wrote to the enforcement agency concerned and quoted the case precedent, Day vs. Davies 1938 KB2.74 that states bailiffs are not allowed to levy any charges that are not within the list of chargeable fees allowed by the Council Tax and non-domestic rating (ENGLAND), schedule 5,regulation 45(2). Their 4-5 page response concluded that this old precedent was not valid any more, we could contest the issue in court and they would continue to recover their costs by charging for default payments on broken repayment agreements.
At this point is must be noted that it was also identified that the default payment fees charged varied between at least two different client cases and on a third the default occurred because the payment receipt date happened the day after it was supposed have been credited on a Sunday. Also, the agency concerned quoted on the back of their forms that all of their activities are covered by UK legislation and OFT rules without quoting the actual acts that applied.
When challenging the enforcement agency about the legitimacy of the imposition under duress of debt agreement contracts with debtors as being invalid as defined within the OFT’s debt guidance for consumer credit  loans the enforcement agency correctly stated that council tax debt was not within the remit of the 1974 Consumer Credit Act. We knew this but they had forgotten their own references to the OFT, and they had ignored the fact that the Council Tax and non-domestic rating (ENGLAND) regulations does not allow for these type of fees under schedule 5 45(2).
After the enforcement agency concerned refused to stop charging the fees and in the knowledge that we would take further action a formal complaint was made to the Association of Certificated Enforcement Agencies (ACEA). The ACEA seem to re-define their role of self regulation of their members as only starting after distress has been levied and that we could get a resolution by taking the matter to court.

We informed the ACEA was that their members who worked for local authorities are subject to the same public laws that apply to government bodies or councils or sub contracted agencies and we had no need to take court action as we would use the public law approach.
Put simply – we wrote to our local authority’s Monitoring Officer. Following our letter the Monitoring Officer and Revenues Manager decided to initiate a review of the way the council tax collection enforcement contracts, let in 2007, were performing and how they operated within the borough. 
All of the enforcement agencies involved have been or are having their practices and documentation checked for accuracy and clarity. The review is still in progress.

It has been confirmed to us by the local authority’s Revenues Manager that in February the enforcement agency concerned has agreed to stop charging fees for defaulted repayment plans. At least, for now, those people who are usually living on limited income and have got into council tax debt will avoid having to pay unscheduled fees when they are unable to sustain unaffordable payment plans made under duress and pressure with an enforcement agency whose main intent is to get payment or else the agency will remove the debtors possessions in lieu of the money owed.
Hopefully the Council’s continuing review, with information from our bureau, will eradicate the use of misleading statements on enforcement agency forms, remove other irrelevant and incorrect claims, improve enforcement agency practices and improve the perception that our clients get when they are confronted by bailiffs who correctly state they are working on behalf of the Council.

We have found that by working closely with the responsible local authority team a lot of issues can be resolved quicker and easier whether they are client or external agency problems. Hopefully the much expected regulations promised by the Tribunals Courts and Enforcement Act will be available soon and will include an across the board set of chargeable fees, stricter control of enforcement agent practices in the field plus a strong regulator who can forcibly enforce adherence to the legislation without going to court and who has effective sanctions that provide the tools to punish those agencies who flout the law.
Yours sincerely

Debbie O’Neil, Bureau Manager

Cc: Tom Brake MP
       Paul Burstow MP

       Sheila Walsh, Revenues Manager
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